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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 

THE STATE OF KANSAS V. THE STATE OF COLORADO ET AL. 

Supreme Court of the United States. May, 1907. 
The use of the waters of a non-navigable interstate river for irrigation. 

On May 20, 1901, pursuant to a resolution passed by the legislature of 
Kansas, (Laws Kansas, 1901, chap. 425,) and upon leave obtained, the 
State of Kansas filed its bill in equity in this court against the State of 
Colorado. To this bill the defendant demurred. After argument on the 
demurrer this court held that the case ought not to be disposed of on the 
mere averments of the bill, and, therefore, overruled the demurrer without 
prejudice to any question defendant might present. Leave was also 
given to answer. 185 U. S. 125. * * * 

On August 17, 1903, Kansas filed an amended bill, naming as defend- 
ants Colorado and quite a number of corporations, who were charged to 
be engaged in depleting the flow of water in the Arkansas Eiver. Colo- 
rado and several of the corporations answered. For reasons which will 
be apparent from the opinion the defenses of these corporations will not 
be considered apart from those of Colorado. On March 21, 1904, the 
United States, upon leave, filed its petition of intervention. The issue 
between these several parties having been perfected by replications, a 
commissioner was appointed to take evidence, and after that had been 
taken and abstracts prepared counsel for the respective parties were heard 
in argument, and upon the pleadings and testimony the case was sub- 
mitted. 1 * * * 

Mr. Justice Brewer delivered the opinion of the Court. 

While we said in overruling the demurrer that " this court, speaking 
broadly, has jurisdiction," we contemplated further consideration of both 
the fact and the extent of our jurisdiction, to be fully determined after 
the facts were presented. We therefore commence with this inquiry. 
And first of our jurisdiction of the controversy between Kansas and 
Colorado. 

*The facts will sufficiently appear in the opinion. 
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This suit involves no question of boundary or of the limits of territorial 
jurisdiction. Other and incorporeal rights are claimed by the respective 
litigants. Controversies between the States are becoming frequent, and 
in the rapidly changing conditions of life and business are likely to 
become still more so. Involving as they do the rights of political com- 
munities, which in many respects are sovereign and independent, they 
present not infrequently questions of far-reaching import and of exceed- 
ing difficulty. 

It is well, therefore, to consider the foundations of our jurisdiction over 
controversies between States. It is no longer open to question that by the 
Constitution a nation was brought into being, and that that instrument 
was not merely operative to establish a closer union or league of States. 
Whatever powers of government were granted to the nation or reserved 
to the States (and for the description and limitation of those powers we 
must always accept the Constitution as alone and absolutely controlling) , 
there was created a nation to be known as the United States of America, 
and as such then assumed its place among the nations of the world. 

The first resolution passed by the convention that framed the Constitu- 
tion, sitting as a committee of the whole, was " Eesolved, That it is the 
opinion of this committee that a national government ought to be estab- 
lished, consisting of a supreme legislative, judiciary, and executive." 
1 Eliot's Debates, p. 151. 

In M'Culloch v. State of Maryland, 4 Wheat. 316, 405, Chief Justice 

Marshall said: 

The government of the Union, then, (whatever may be the influence of this 
fact on the case) is, emphatically and truly, a government of the people. In 
form and in substance it emanates from them. Its powers are granted by them, 
and are to be exercised directly on them, and for their benefit. 

See also Martin v. Hunter's Lessee, 1 Wheat. 304, 324, opinion by Mr. 
Justice Story. 

In Dred Scott v. Sandford, 19 How. 393, 441, Chief Justice Taney 
observed : 

The new government was not a mere change in a dynasty, or in a form of 
government, leaving the nation or sovereignty the same, and clothed with all the 
rights, and bound by all the obligations of the preceding one. But, when the 
present United States came into existence under the new government, it was a 
new political body, a new nation, then for the first time taking its place in the 
family of nations. 

And in Miller on the Constitution of the United States, p. 83, referring 
to the adoption of the Constitution, that learned jurist said : " It was 
then that a nation was born." 
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In the Constitution are provisions in separate articles for the three 
great departments of government — legislative, executive and judicial. 
But there is this significant difference in the grants of powers to these 
departments: The first article, treating of legislative powers, does not 
make a general grant of legislative power. It reads: "Article I, Sec- 
tion 1. All legislative powers herein granted shall be vested in a Con- 
gress," etc.; and then in article 8 mentions and defines the legislative 
powers that are granted. By reason of the fact that there is no general 
grant of legislative power it has become an accepted constitutional rule 
that this is a government of enumerated powers. 

In M'Culloch v. State of Maryland, supra, p. 405, Chief Justice Mar- 
shall said : 

This government is acknowledged by all to be one of enumerated powers. 
The principle, that it can exercise only the powers granted to it, would seem 
too apparent to have required to be enforced by all those arguments which its 
enlightened friends, while it was depending before the people, found it necessary 
to urge. That principle is now universally admitted. 

On the other hand, in article III, which treats of the judicial depart- 
ment — and this is important for our present consideration — we find 
that section 1 reads that " the judicial power of the United States shall 
be vested in one Supreme Court, and in such inferior courts as the Con- 
gress may from time to time ordain and establish." By this is granted 
the entire judicial power of the nation. Section 2, which provides that 
" the judicial power shall extend to all cases, in law and equity, arising 
under this Constitution, the laws of the United States," etc., is not a 
limitation nor an enumeration. It is a definite declaration, a provision 
that the judicial power shall extend to — that is, shall include — the 
several matters particularly mentioned, leaving unrestricted the general 
grant of the entire judicial power. There may be, of course, limitations 
on that grant of power, but if there are any they must be expressed, for 
otherwise the general grant would vest in the courts all the judicial 
power which the new nation was capable of exercising. Construing this 
article in the early case of Chisholm v. Georgia, 2 Dall. 419, the court 
held that the judicial power of the Supreme Court extended to a suit 
brought against a State by a citizen of another State. In announcing 
his opinion in the case, Mr. Justice Wilson said (p. 453) : 

This question, important in itself, will depend on others more important still; 
and may, perhaps, be ultimately resolved into one no less radical than this — 
Do the people of the United States form a nation? 

In reference to this question attention may, however, properly be called 
to Hans v. Louisiana, 134 U. S. 1. 
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The decision in Chisholm v. Georgia led to the adoption of the Eleventh 
Amendment to the Constitution, withdrawing from the judicial power of 
the United States every suit in law or equity commenced or prosecuted 
against one of the United States by citizens of another State or citizens or 
subjects of a foreign State. This amendment refers only to suits and 
actions by individuals, leaving undisturbed the jurisdiction over suits or 
actions by one State against another. As said by Chief Justice Marshall 
in Cohens v. Virginia, 6 Wheat. 264, 407 : " The amendment, therefore, 
extended to suits commenced or prosecuted by individuals, but not to 
those brought by States." See also South Dakota v. North Carolina, 192 
U. S. 286. 

Speaking generally, it may be observed that the judicial power of a 
nation extends to all controversies justiciable in their nature, the parties 
to which or the property involved in which may be reached by judicial 
process, and when the judicial power of the United States was vested in 
the Supreme and other courts all the judicial power which the nation was 
capable of exercising was vested in those tribunals, and unless there be 
some limitations expressed in the Constitution it must be held to embrace 
all controversies of a justiciable nature arising within the territorial limits 
of the nation, no matter who may be the parties thereto. This general 
truth is not inconsistent with the decisions that no suit or action can be 
maintained against the nation in any of its courts without its consent, for 
they only recognize the obvious truth that a nation is not without its 
consent subject to the controlling action of any of its instrumentalities or 
agencies. The creature cannot rule the creator. Kawananakoa v. Poly- 
blank, Trustee, &c, 205 U. S. . Nor is it inconsistent with the ruling 
in Wisconsin v. Pelican Insurance Company, 127 U. S. 265, that an 
original action cannot be maintained in this court by one State to enforce 
its penal laws against a citizen of another State. That was no denial of 
the jurisdiction of the court, but a decision upon the merits of the claim 
of the State. 

These considerations lead to the propositions that when a legislative 
power is claimed for the national government the question is whether 
that power is one of those granted by the Constitution, either in terms 
or by necessary implication, whereas in respect to judicial functions the 
question is whether there be any limitations expressed in the Constitution 
on the general grant of national power. 

We may also notice a matter in respect thereto referred to at length 
in Missouri v. Illinois & Chicago District, 180 U. S. 208, 220. The ninth 
article of the Articles of Confederation provided that " the United States 
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in Congress assembled shall also be the last resort on appeal in all dis- 
putes and differences now subsisting or that hereafter may arise between 
two or more States concerning boundary, jurisdiction or any other cause 
whatever." In the early drafts of the Constitution provision was made 
giving to the Supreme Court " jurisdiction of controversies between two 
or more States, except such as shall regard territory or jurisdiction," and 
also that the Senate should have exclusive power to regulate the manner 
of deciding the disputes and controversies between the States respecting 
jurisdiction or territory. As finally adopted, the Constitution omits all 
provisions for the Senate taking cognizance of disputes between the States 
and leaves out the exception referred to in the jurisdiction granted to the 
Supreme Court. That carries with it a very direct recognition of the 
fact that to the Supreme Court is granted jurisdiction of all controversies 
between the States which are justiciable in their nature. "All the States 
have transferred the decision of their controversies to this court ; each had 
a right to demand of it the exercise of the power which they had made 
judicial by the Confederation of 1781 and 1788 ; that we should do that 
which neither States nor Congress could do, settle the controversies be- 
tween them." Ehode Island v. Massachusetts, 12 Pet. 657, 743. 

Under the same general grant of judicial power jurisdiction over suits 
brought by the United States has been sustained. United States v. Texas, 
143 U. S. 621 ; 162 U.S.I; United States v. Michigan, 190 U. S. 379. 

The exemption of the United States to suit in one of its own courts 
without its consent has been repeatedly recognized. Kansas v. United 
States, 204 U. S. 331, 341, and cases cited. 

Turning now to the controversy as here presented, it is whether Kansas 
has a right to the continuous flow of the waters of the Arkansas Eiver, 
as that flow existed before any human interference therewith, or Colorado 
the right to appropriate the waters of that stream so as to prevent that 
continuous flow, or that the amount of the flow is subject to the superior 
authority and supervisory control of the United States. While several of 
the defendant corporations have answered, it is unnecessary to specially 
consider their defenses, for if the case against Colorado fails it fails also 
as against them. Colorado denies that it is in any substantial manner 
diminishing the flow of the Arkansas Eiver into Kansas. If that be true 
then it is in no way infringing upon the rights of Kansas. If it is 
diminishing that flow has it an absolute right to determine for itself 
the extent to which it will diminish it, even to the entire appropriation 
of the water? And if it has not that absolute right is the amount of 
appropriation that it is now making such an infringement upon the rights 



772 THE AMEEICAN JOUBNAL OF INTEESTATIONAL LAW 

of Kansas as to call for judicial interference ? Is the question one solely 
between the States or is the matter subject to national legislative regula- 
tion, and, if the latter, to what extent has that regulation been carried? 
Clearly this controversy is one of a justiciable nature. The right to the 
flow of a stream was one recognized at common law, for a trespass upon 
which a cause of action existed. 

The primary question is, of course, of national control. For, if the 
nation has a right to regulate the flow of the waters, we must inquire 
what it has done in the way of regulation. If it has done nothing the 
further question will then arise, what are the respective rights of the two 
States in the absence of national regulation? Congress has, by virtue 
of the grant to it of power to regulate commerce " among the several 
States," extensive control over the highways, natural or artificial, upon 
which such commerce may be carried. It may prevent or remove obstruc- 
tions in the natural waterways and preserve the navigability of those 
ways. In United States v. Eio Grande Irrigation Company, 174 U. S. 
690, in which was considered the validity of the appropriation of the 
water of a stream by virtue of local legislation, so far as such appropria- 
tion affected the navigability of the stream, we said (p. 703) : 

Although this power of changing the common-law rule as to streams within 
its dominion undoubtedly belongs to each State, yet two limitations must be 
recognized: First, that in the absence of specific authority from Congress a 
State cannot by its legislation destroy the right of the United States, as the 
owner of lands bordering on a stream, to the continued flow of its waters; so 
far, at least, as may be necessary for the beneficial uses of the Government 
property. Second, that it is limited by the superior power of the General Govern- 
ment to secure the uninterrupted navigability of all navigable streams within the 
limits of the United States. In other words, the jurisdiction of the General 
Government over interstate commerce and its natural highways vests in that 
Government the right to take all needed measures to preserve the navigability 
of the navigable watercourses of the country, even against any State action. 

It follows from this that if in the present case the national government 
was asserting, as against either Kansas or Colorado, that the appropria- 
tion for the purposes of irrigation of the waters of the Arkansas was 
affecting the navigability of the stream, it would become our duty to 
determine the truth of the charge. But the Government makes no such 
contention. On the contrary, it distinctly asserts that the Arkansas 
Eiver is not now and never was practically navigable beyond Fort Gibson 
in the Indian Territory, and nowhere claims that any appropriation of 
the waters by Kansas or Colorado affects its navigability. 

It rests its petition of intervention upon its alleged duty of legislating 
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for the reclamation of arid lands; alleges that in or near the Arkansas 
Eiver, as it runs through Kansas and Colorado, are large tracts of those 
lands ; that the national government is itself the. owner of many thou- 
sands of acres ; that it has the right to make such legislative provision as 
in its judgment is needful for the reclamation of all these arid lands and 
for that purpose to appropriate the accessible waters. 

In support of the main proposition' it is stated in the brief of its coun- 
sel: 

That the doctrine of riparian rights is inapplicable to conditions prevailing 
in the arid region; that such doctrine, if applicable in said region, would prevent 
the sale, reclamation, and cultivation of the public arid lands, and defeat the 
policy of the Government in respect thereto; that the doctrine which is applicable 
to conditions in said arid region, and which prevails therein, is that the waters 
of natural streams may be used to irrigate and cultivate arid lands, whether 
riparian or non-riparian, and that the priority of appropriation of such waters 
and the application of the same for beneficial purposes establishes a prior and 
superior right. 

In other words, the determination of the rights of the two States inter 
sese in regard to the flow of waters in the Arkansas Eiver is subordinate 
to a superior right on the part of the national government to control the 
whole system of the reclamation of arid lands. That involves the question 
whether the reclamation of arid lands is one of the powers granted to the 
General Government. As heretofore stated, the constant declaration of 
this court from the beginning is that this Government is one of enume- 
rated powers. " The Government, then, of the United States can claim 
no powers which are not granted to it by the Constitution, and the powers 
actually granted must be such as are expressly given or given by neces- 
sary implication." (Story, J., in Martin v. Hunter's Lessee, 1 Wheat. 
304, 326.) " The Government of the United States is one of delegated, 
limited, and enumerated powers." (United States v. Harris, 106 U. S. 
639, 635.) 

Turning to the enumeration of the powers granted to Congress by the 
eighth section of the first article of the Constitution, it is enough to 
say that no one of them by any implication refers to the reclamation of 
arid lands. The last paragraph of the section which authorizes Congress 
to make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this Con- 
stitution in the government of the United States, or in any department or 
officer thereof, is not the delegation of a new and independent power, but 
simply provision for making effective the powers theretofore mentioned. 
The construction of that paragraph was precisely stated by Chief Justice 
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Marshall in these words : " We think the sound construction of the Con- 
stitution must allow to the national legislature that discretion, with 
respect to the means by which the powers it confers are to be carried into 
execution, which will enable that body to perform the high duties assigned 
to it, in the manner most beneficial to the people. Let the end be legiti- 
mate, let it be within the scope of the Constitution, and all means which 
are appropriate, which are plainly adapted to that end, which are not 
prohibited, but consist with the letter and spirit of the Constitution, are 
constitutional " — a statement which has become the settled rule of con- 
struction. From this and other declarations it is clear that the Constitu- 
tion is not to be construed technically and narrowly, as an indictment, or 
even as a grant presumably against the interest of the grantor, and pass- 
ing only that which is clearly included within its language, but as creat- 
ing a system of government whose provisions are designed to make 
effective and operative all the governmental powers granted. Yet while 
so construed it still is true that no independent and unmentioned power 
passes to the national government or can rightfully be exercised by the 
Congress. 

We must look beyond section 8 for Congressional authority over arid 
lands, and it is said to be found in the second paragraph of section 3 of 
article four, reading : " The Congress shall have power to dispose of and 
make all needful rules and regulations respecting the territory or other 
property belonging to the United States ; and nothing in this Constitution 
shall be so construed as to prejudice any claims of the United States, or of 
any particular State." 

The full scope of this paragraph has never been definitely settled. 
Primarily, at least, it is a grant of power to the United States of con- 
trol over its property. That is implied by the words " territory or other 
property." It is true it has been referred to in some decisions as granting 
political and legislative control over the Territories as distinguished from 
the States of the Union. It is unnecessary in the present case to consider 
whether the language justifies this construction. Certainly we have no 
disposition to limit or qualify the expressions which have heretofore fallen 
from this court in respect thereto. But clearly it does not grant to Con- 
gress any legislative control over the States, and must, so far as they are 
concerned, be limited to authority over the property belonging to the 
United States within their limits. Appreciating the force of this, counsel 
for the Government relies upon " the doctrine of sovereign and inherent 
power," adding " I am aware that in advancing this doctrine I seem to 
challenge great decisions of the court, and I speak with deference." His 



DECISIONS INVOLVING QUESTIONS OE INTERNATIONAL LAW 775 

argument runs substantially along this line : All legislative power must 
be vested in either the State or the national government; no legislative 
powers belong to a State government other than those which affect solely 
the internal affairs of that State; consequently all powers which are 
national in their scope must be found vested in the Congress of the 
United States. But the proposition that there are legislative powers 
affecting the nation as a whole which belong to, although not expressed 
in the grant of powers, is in direct conflict with the doctrine that this is 
a government of enumerated powers. That this is such a government 
clearly appears from the Constitution, independently of the amendments, 
for otherwise there would be an instrument granting certain specified 
things made operative to grant other and distinct things. This natural 
construction of the original body of the Constitution is made absolutely 
certain by the Tenth Amendment. This amendment, which was seem- 
ingly adopted with prescience of just such contention as the present, dis- 
closed the widespread fear that the national government might, under the 
pressure of a supposed general welfare, attempt to exercise powers which 
had not been granted. With equal determination the framers intended 
that no such assumption should ever find justification in the organic act, 
and that if in the future further powers seemed necessary they should be 
granted by the people in the manner they had provided for amending 
that act. It reads : " The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people." The argument of counsel ignores 
the principal factor in this article, to wit, " the people." Its principal 
purpose was not the distribution of power between the United States and 
the States, but a reservation to the people of all powers not granted. The 
preamble of the Constitution declares who framed it, " we the people of 
the United States," not the people of one State, but the people of all the 
States, and article 10 reserves to the people of all the States the powers 
not delegated to the United States. The powers affecting the internal 
affairs of the States not granted to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respectively, 
and all powers of a national character which are not delegated to the 
national government by the Constitution are reserved to the people of the 
United States. The people who adopted the Constitution knew that in 
the nature of things they could not foresee all the questions which might 
arise in the future, all the circumstances which might call for the exercise 
of further national powers than those granted to the United States, and 
after making provision for an amendment to the Constitution by which 
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any needed additional powers would be granted, they reserved to them- 
selves all powers not so delegated. This article 10 is not to be shorn of 
its meaning by any narrow or technical construction, but is to be con- 
sidered fairly and liberally so as to give effect to its scope and meaning. 
******* 

But it is useless to pursue the inquiry further in this direction. It is 
enough for the purposes of this case that each State has full jurisdiction 
over the lands within its borders, including the beds of streams and 
other waters. 

It may determine for itself whether the common-law rule in respect to 
riparian rights or that doctrine which obtains in the arid regions of the 
"West of the appropriation of waters for the purposes of irrigation shall 
control. Congress cannot enforce either rule upon any State. It is un- 
doubtedly true that the early settlers brought to this country the common 
law of England, and that that common law throws light on the meaning 
and scope of the Constitution of the United States, and is also- in many 
States expressly recognized as of controlling force in the absence of ex- 
press statute. As said by Mr. Justice Gray in United States v. Wong 
Kim Ark, 169 U. S. 649, 654 : 

In this, as in other respects, it must be interpreted in the' light of the com- 
mon law, the principles and history of which were familiarly known to the 
framers of the Constitution. Minor v. Happersett, 21 Wall. 162; Ex parte 
Wilson, 114 U. S. 417, 422; Boyd v. United States, 116 U. S. 616, 624, 625; 
Smith v. Alabama, 124 U. S. 465. The language of the Constitution, as has been 
well said, could not be understood without reference to the common law. 1 Kent 
Com. 336; Bradley, J., in Moore v. United States, 91 U. S. 270, 274. 

In the argument on the demurrer counsel for plaintiff endeavored to 
show that Congress had expressly imposed the common law on all this 
territory prior to its formation into States. See also the opinion of the 
Supreme Court of Kansas in Clark v. Allaman, 71 Kan. 206. But when 
the States of Kansas and Colorado were admitted into the Union they 
were admitted with the full powers of local sovereignty which belonged 
to other States, Pollard v. Hagan, supra; Shively v. Bowlby, supra; 
Hardin v. Shedd, 190 U. S. 508, 519, and Colorado by its legislation has 
recognized the right of appropriating the flowing waters to the purposes 
of irrigation. Now the question arises between two States, one recog- 
nizing generally the common-law rule of riparian rights and the other 
prescribing the doctrine of the public ownership of flowing water. 
Neither State can legislate for or impose its own policy upon the other. 
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A stream flows through the two and a controversy is presented as to the 
flow of that stream. It does not follow, however, that because Congress 
cannot determine the rule which shall control between the two States or 
because neither State can enforce its own policy upon the other, that the 
controversy ceases to be one of a justiciable nature, or that there is no 
power which can take cognizance of the controversy and determine the 
relative rights of the two States. Indeed, the disagreement, coupled with 
its effect upon a stream passing through the two States, makes a matter 
for investigation and determination by this court. It has been said that 
there is no common law of the United States as distinguished from the 
common law of the several States. The contention was made in Western 
Union Telegraph Company v. Call Publishing Company, 181 U. S. 92, in 
which it was asserted that, as Congress having sole jurisdiction over inter- 
state commerce had prescribed no rates for interstate telegraph communi- 
cations, there was no limit on the power of a telegraph company in respect 
thereto. After referring to the general contention, we said (pp. 101, 
102) : 

Properly understood, no exceptions can be taken to declarations of this kind. 
There is no body of Federal common law separate and distinct from the common 
law existing in the several States in the sense that there is a body of statute 
law enacted by Congress separate and distinct from the body of statute law 
enacted by the several States. But it is an entirely different thing to hold that 
there is no common law in force generally throughout the United States, and that 
the countless multitude of interstate commercial transactions are subject to no 
rules and burdened by no restrictions other than those expressed in the statutes 
of Congress. * * * Can it be that the great multitude of interstate com- 
mercial transactions are freed from the burdens created by the common law, 
as so denned, and are subject to no rule except that to be found in the statutes 
of Congress? We are clearly of opinion that this cannot be so, and that the 
principles of the common law are operative upon all interstate commercial trans- 
actions, except so far as they are modified by Congressional enactment. 

What is the common law? Kent says (vol. 1, p. 471) : 

The common law includes those principles, usages and rules of action applicable 
to the government and security of persons and property, which do not rest for 
their authority upon any express and positive declaration of the will of the 
legislature. 

As it does not rest on any statute or other written declaration of the 
sovereign, there must, as to each principle thereof, be a first statement. 
Those statements are found in the decisions of courts, and the first 
statement presents the principle as certainly as the last. Multiplication 
of declarations merely adds certainty. For after all, the common law is 
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but the accumulated expressions of the various judicial tribunals in their 
efforts to ascertain what is right and just between individuals in respect to 
private disputes. As Congress cannot make compacts between the States, 
as it cannot, in respect to certain matters, by legislation compel their 
separate action, disputes between them must be settled either by force or 
else by appeal to tribunals empowered to determine the right and wrong 
thereof. Force under our system of Government is eliminated. The 
clear language of the Constitution vests in this court the power to settle 
those disputes. We have exercised that power in a variety of instances, 
determining in the several instances the justice of the dispute. Nor is 
our jurisdiction ousted, even if, because Kansas and Colorado are States 
sovereign and independent in local matters, the relations between them 
depend in any respect upon principles of international law. International 
law is no alien in this tribunal. In The Paquete Habana, 175 TJ. S. 
677, 700, Mr. Justice Gray declared : 

International law is part of our law, and must be ascertained and administered 
by the courts of justice of appropriate jurisdiction, as often as questions of 
right depending upon it are duly presented for their determination. 

And in delivering the opinion in the demurrer in this case Chief Justice 
Fuller said (p. 146) : 

Sitting, as it were, as an international, as well as a domestic tribunal, we 
apply Federal law, State law, and international law, as the exigencies of the 
particular case may demand. 

One cardinal rule, underlying all the relations of the States to each 
other, is that of equality of right. Each State stands on the same level 
with all the rest. It can impose its own legislation on no one of the others, 
and is bound to yield its own views to none. Yet, whenever, as in the 
case of Missouri v. Illinois, supra, the action of one State reaches through 
the agency of natural laws into the territory of another State, the question 
of the extent and the limitations of the rights of the two States becomes a 
matter of justiciable dispute between them, and this court is called upon 
to settle that dispute in such a way as will recognize the equal rights of 
both and at the same time establish justice between them. In other words, 
through these successive disputes and decisions this court is practically 
building up what may not improperly be called interstate common law. 
This very case presents a significant illustration. Before either Kansas or 
Colorado was settled the Arkansas Eiver was a stream running through 
the territory which now composes these two States. Arid lands abound 
in Colorado. Eeclamation is possible only by the application of water, 
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and the extreme contention of Colorado is that it has a right to appropriate 
all the waters of this stream for the purposes of irrigating its soil and 
making more valuable its own territory. But the appropriation of the 
entire flow of the river would naturally tend to make the lands along the 
stream in Kansas less arable. It would be taking from the adjacent terri- 
tory that which had been the customary natural means of preserving its 
arable character. On the other hand, the possible contention of Kansas, 
that the flowing water in the Arkansas must, in accordance with the 
extreme doctrine of the common law of England, be left to flow as it was 
wont to flow, no portion of its being appropriated in Colorado for the pur- 
poses of irrigation, would have the effect to perpetuate a desert condition 
in portions of Colorado beyond the power of reclamation. Surely here 
is a dispute of a justiciable nature which must and ought to be tried and 
determined. If the two States were absolutely independent nations it 
would be settled by treaty or by force. Neither of these ways being prac- 
ticable, it must be settled by decision of this court. 

It will be perceived that Kansas asserts a pecuniary interest as the 
owner of certain tracts along the banks of the Arkansas and as the owner 
of the bed of the stream. We need not stop to consider what right such 
private ownership of property might give. 

In deciding this case on demurrer we said, referring to the opinion in 
Missouri v. Illinois (p. 142) : 

As will be perceived, the court there ruled that the mere fact that a State 
had no pecuniary interest in the controversy, would not defeat the original juris- 
diction of this court, which might be invoked by the State as parens patriw, 
trustee, guardian or representative of all or a considerable portion of its citizens ; 
and that the threatened pollution of the waters of a river flowing between 
States, under the authority of one of them, thereby putting the health and 
comfort of the citizens of the other in jeopardy, presented a cause of action 
justiciable under the Constitution. 

In the case before us, the State of Kansas files her bill as representing and on 
behalf of her citizens, as well as in vindication of her alleged rights as an in- 
dividual owner, and seeks relief in respect of being deprived of the waters of the 
river accustomed to flow through and across the State, and the consequent de- 
struction of the property of herself and of her, citizens and injury to their health 
and comfort. The action complained of is State action and not the action of 
State officers in abuse or excess of their powers. 

It is the State of Kansas which invokes the action of this court, charging 
that through the action of Colorado a large portion of its territory is 
threatened with disaster. In this respect it is in no manner evading the 
provisions of the Eleventh Amendment to the Federal Constitution. It 
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is not acting directly and solely for the benefit of any individual citizen 
to protect its riparian rights. Beyond its property rights it has an 
interest as a State in this large tract of land bordering on the Arkansas 
Eiver. Its prosperity affects the general welfare of the State. The con- 
troversy rises, therefore, above a mere question of local private right and 
involves a matter of State interest, and must be considered from that 
standpoint. Georgia v. Tennessee Copper Co., ante. 

This changes in some respects the scope of our inquiry. It is not limited 
to the simple matter of whether any portion of the waters of the Arkansas 
is withheld by Colorado. We must consider the effect of what has been 
done upon the conditions in the respective States and so adjust the dis- 
pute upon the basis of equality of rights as to secure as far as possible to 
Colorado the benefits of irrigation without depriving Kansas of the like 
beneficial effects of a flowing stream. A little reflection will make this 
clear. Suppose the controversy was between two individuals, upper and 
lower riparian owners on a little stream with rocky bank and rocky 
bottom. The question properly might be limited to the single one of 
the diminution of the flow by the upper riparian proprietor. The lower 
riparian proprietor might insist that he was entitled to the full, undimin- 
ished and unpolluted flow of the water of the stream as it had been wont 
to run. It would not be a defense on the part of the upper riparian pro- 
prietor that by the use to which he had appropriated the water he had 
benefited the lower proprietor, or that the latter had received in any 
other respects an equivalent. The question would be one of legal right, 
narrowed to place, amount of flow and freedom from pollution. 

We do not intimate that entirely different considerations obtain in a 
controversy between two States. Colorado could not be upheld in appro- 
priating the entire flow of the Arkansas Eiver, on the ground that it is 
willing to give, and does give, to Kansas something else which may be 
considered of equal value. That would be equivalent to this court's mak- 
ing a contract between the two States, and that it is not authorized to do. 
But we are justified in looking at the question not narrowly and solely as 
to the amount of the flow in the channel of the Arkansas Eiver, inquiring 
merely whether any portion thereof is appropriated by Colorado, but we 
may properly consider what, in case a portion of that flow is appropriated 
by Colorado, are the effects of such appropriation upon Kansas territory. 
For instance, if there be many thousands of acres in Colorado destitute of 
vegetation, which by the taking of water from the Arkansas Eiver and in 
no other way can be made valuable as arable lands producing an abund- 
ance of vegetable growth, and this transformation of desert land has the 
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effect, through percolation of water in the soil, or in any other way, of 
giving to Kansas territory, although not in the Arkansas Valley, a benefit 
from water as great as that which would enure by keeping the flow of the 
Arkansas in its channel undiminished, then we may rightfully regard the 
usefulness to Colorado as justifying its action, although the locality of the 
benefit which the flow of the Arkansas through Kansas has territorially 
changed. Science may not as yet be able to give positive information as 
to the processes by which the distribution of water over certain territory 
has operation beyond the mere limits of the area in which the water is 
distributed, but they who have dwelt in the West know that there are con- 
stant changes in the productiveness of different portions of the territory, 
owing, apparent!}', to a wider and more constant distribution of water. 
* * * Will not the productiveness of Kansas as a whole, its capacity to 
support an increasing population, be increased by the use of the water in 
Colorado for irrigation? May we not consider some appropriation by 
Colorado of the waters of the Arkansas to the irrigation and reclamation 
of its arid lands as a reasonable exercise of its sovereignty and as not 
unreasonably trespassing upon any rights of Kansas ? And here we must 
notice the local law of Kansas as declared by its Supreme Court, premising 
that the views expressed in this opinion are to be confined to a case in 
which the facts and the local law of the two States are as here disclosed. 
In Clark v. Allaman, 71 Kan. 206, is an exhaustive discussion" of the 
question, Mr. Justice Burch delivering the unanimous opinion of the 
court. In the syllabus, which by statute (Compiled Laws, Kansas, p. 3.17, 
sec. 14) is prepared by the justice writing the opinion, and states the law 
of the case, are these paragraphs : 

The use of the water of a running stream for irrigation, after its primary 
uses for quenching thirst and other domestic requirements have been subserved, 
is one of the common-law rights of a riparian proprietor. 

The use of water by a riparian proprietor for irrigation purposes must be 
reasonable under all the circumstances, and the right must be exercised with 
due regard to the equal right of every other riparian owner along the course of 
the stream. 

A diminution of the flow of water over riparian land caused by its use for 
irrigation purposes by upper riparian proprietors occasions no injury for which 
damages may be allowed unless it results in subtracting from the value of the 
land by interfering with the reasonable uses of the water which the landowner 
is able to enjoy. 

In determining the quantity of land tributary to and lying along a stream 
which a single proprietor may irrigate the principle of equality of right with 
others should control, irrespective of the accidental matter of governmental sub- 
divisions of the land. 
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And in the opinion, on pages 242, 243, are quoted these observations of 
Chief Justice Shaw in the case of Elliott v. Rtchburg Bailroad Company, 
10 Cush. 191, 193, 196 : 

The right to flowing water is now well settled to be a right incident to prop- 
erty in the land; it is a right publici juris, of such a character, that whilst it is 
common and equal to all, through whose land it runs, and no one can obstruct 
or divert it, yet, as one of the beneficial gifts of Providence, each proprietor has 
a right to a just and reasonable use of it, as it passes through his land; and so 
long as it is not wholly obstructed or diverted, or no larger appropriation of the 
water running through it is made than a just and reasonable use, it cannot be 
said to be wrongful or injurious to a proprietor lower down. What is such a 
just and reasonable use, may often be a difficult question, depending on various 
circumstances. To take a quantity of water from a large running stream for 
agricultural or manufacturing purposes, would cause no sensible or practicable 
diminution of the benefit, to the prejudice of a lower proprietor; whereas, taking 
the same quantity from a small running brook passing through many farms, 
would be of great and manifest injury to those below, who need it for domestic 
supply or watering cattle; and therefore it would be an unreasonable use of the 
water, and an action would lie in the latter case and not in the former. • It is, 
therefore, to a considerable extent a question of degree; still, the rule is the 
same, that each proprietor has a right to a reasonable use of it, for his own 
benefit, for domestic use, and for manufacturing and agricultural pur- 
poses. * * * 

That a portion of the water of a stream may be used for the purpose of 
irrigating land, we think is well established as one of the rights of the pro- 
prietors of the soil along or through which it passes. Yet a proprietor cannot 
under color of that right, or for the actual purpose of irrigating his own land, 
wholly abstract or divert the watercourse, or take such an unreasonable quantity 
of water, or make such unreasonable use of it, as to deprive other proprietors of 
the substantial benefits which they might derive from it, if not diverted or used 
unreasonably. * * * 

This rule, that no riparian proprietor can wholly abstract or divert a water- 
course, by which it would cease to be a running stream, or use it unreasonably 
in its passage, and thereby deprive a lower proprietor of a quality of his prop- 
erty, deemed in law incidental and beneficial, necessarily flows from the principle 
that the right to the reasonable and beneficial use of a running stream is com- 
mon to all the riparian proprietors, and so, each is bound so to use his common 
right, as not essentially to prevent or interfere with an equally beneficial enjoy- 
ment of the common right, by all the proprietors. * * * 

The right to the use of flowing water is publici juris, and common to all the 
riparian proprietors; it is not an absolute and exclusive right to all the water 
flowing past their land, so that any obstruction would give a cause of action; 
but it is a right to the flow and enjoyment of the water, subject to a similar 
right in all the proprietors, to the reasonable enjoyment of the same gift of 
Providence. It is, therefore, only for an abstraction and deprivation of this 
common benefit, or for an unreasonable and unauthorized use of it, that an action 
will lie. 
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As Kansas thus recognizes the right of appropriating the waters of a 
stream for the purposes of irrigation, subject to the condition of an equi- 
table division between the riparian proprietors, she cannot complain if the 
same rule is administered between herself and a sister State. And this is 
especially true when the waters are, except for domestic purposes, practi- 
cally useful only for purposes of irrigation. 

It cannot be denied in view of all the testimony, (for that which we 
have quoted is but a sample of much more bearing upon the question,) 
that the diminution of the flow of water in the river by the irrigation of 
Colorado has worked some detriment to the southwestern part of Kansas, 
and yet when we compare the amount of this detriment with the great 
benefit which has obviously resulted to the counties in Colorado, it would 
seem that equality of right and equity between the two States forbids any 
interference with the present withdrawal of water in Colorado for pur- 
poses of irrigation. 

Summing up our conclusions, we are of the opinion that the contention 
of Colorado of two streams cannot be sustained; that the appropriation 
of the waters of the Arkansas by Colorado, for purposes of irrigation, has 
diminished the flow of water into the State of Kansas ; that the result of 
that appropriation has been the reclamation of large areas in Colorado, 
transforming thousands of acres into fertile fields and rendering possible 
their occupation and cultivation when otherwise they would have con- 
tinued barren and unoccupied ; that while the influence of such diminution 
has been of perceptible injury to portions of the Arkansas Valley in Kan- 
sas, particularly those portions closest to the Colorado line, yet to the great 
body of the valley it has worked little, if any, detriment, and regarding 
the interests of both States and the right of each to receive benefit through 
irrigation and in any other manner from the waters of this stream, we are 
not satisfied that Kansas has made out a case entitling it to a decree. At 
the same time it is obvious that if the depletion of the waters of the river 
by Colorado continues to increase there will come a time when Kansas 
may justly say that there is no longer an equitable division of benefits and 
may rightfully call for relief against the action of Colorado, its corpora- 
tions and citizens in appropriating the waters of the Arkansas for irriga- 
tion purposes. 

The decree which, therefore, will be entered will be one dismissing the 
petition of the intervenor, without prejudice to the rights of the United 
States to take such action as it shall deem necessary to preserve or improve 
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the navigability of the Arkansas Kiver. The decree will also dismiss the 
bill of the State of Kansas as against all the defendants, without prejudice 
to the right of the plaintiff to institute new proceedings whenever it shall 
appear that through a material increase in the depletion of the waters of 
the Arkansas by Colorado, its corporations or citizens, the substantial 
interests of Kansas are being injured to the extent of destroying the 
equitable apportionment of benefits between the two States resulting from 
the flow of the river. 



PEARCY. V. STRANAHAN. 

Supreme Court of the United States. April 8, 1907. No. 1. 

Isle of Pines — Foreign Country. 

The Isle of Pines is a part of Cuba, and therefore a foreign country within 
the meaning of the enacting clause of the tariff act of 1897, and importations 
therefrom are subject to the tariff laws of the United States. 

Mr. Chief Justice Fuller delivered the opinion of the Court. 

Plaintiff brought his action in the circuit court of the United States for 
the southern district of New York against the then collector of the port 
of New York to recover the value of certain cigars seized by him, which 
had been brought to that port from the Isle of Pines, where they had been 
produced and manufactured. This seizure was made under the Dingley 
act, so-called (act July 24, 1897; 30 Stat., 151; ch. 11), and the regula- 
tions of the Secretary of the Treasury thereunder. The Dingley act 
provided for the imposition of duties " on articles imported from foreign 
countries," and in plaintiff's complaint it was asserted that the Isle of 
Pines was " in possession of and part of the United States," and hence 
domestic territory. The Government demurred, the demurrer was sus- 
tained, the complaint dismissed, and the case brought here on a writ of 
error. 

Whether the Isle of Pines was a part of the United States is a conclu- 
sion of law not admitted by the demurrer. It was certainly not such 
before the treaty of peace with Spain, and if it became so it was by virtue 
of that treaty. The court takes judicial cognizance whether or not a 
given territory is within the boundaries of the United States, and is bound 
to take the fact as it really exists, however it may be averred to be. Jones 
v. United States (137 U. S., 202) ; Lincoln v. United States (197 U. S., 
419; T. D. 26393) ; Taylor v. Barclay (2 Sim., 213). 



